) 0/0 THE COMMISSIONER (APPEALS), CENTRAL TAX,

AT IR 9, 7" Floor, GST Building,

- N Near Polytechnic,
o @ I, Ambavadi, Ahmedabad-380015
TFEETS], 3gHGEIG-380015

| B2 07926305065 EathEw ¢ 079 - 26305136

<~ e

IS S UL ERT
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Stay Appl.No. /2018-19

T arfier e ey Order-In-Appeal Nos. AHM-EXCUS-001-APP-0155-2018-19
fedtes Date : 14-03-2019 Rt o= & o Date of Issue 596/}/59/7

A FHAT simm smgaw (erdie) g wika
Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. 13/CE-l Ahmd/JC/KP/2018 fife: 18.09.2018 issued by
Joint Commissioner, Div-Ahd South, Central Tax, Ahmedabad-South

g st a1 9 vd war Name & Address of the Appellant / Respondent
Navdurga Roadlines
Ahmedabad

PIE ARRT 3 I AT | IR T el § A g8 3 AR B U ey AR wane T werw e By
3T AT GAIIETOT MG IR BY Nl & | '

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

ARG WRPR BT GG g :
Revision application to Government of India :

(1) Y ST Yep A, 1994 B URT St A IAG TG AW D IR ¥ YR GRT BT SI-NT S Y WD

: 110001 BT T T =R_Y |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) I A B T B AW § o Wl Bl eRer ¥ R TSR @ ey eREl § ar e TSR ¥ T
USMR # Aol o W g AN A, a1 el e A wveR H U 9w Rl wrar # a1 Rl wverme # @) W @ wfear @
SR & 8

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

) e godb BT FAE Ry 91 wRd & o (Ui a1 e @) frafa R T e 8
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ARG & IR [FE g a7 yew A FEifia e wowr e @ Rl § s gew we 99 W) Swred

e & Ree & Amel #§ O vRa & a1 ol e O wRey § fifad 1

(b)

(d)

In case of reba.te of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

% gom BT G By 9T 9RT & qreR (ure 91 e ) Fefa e T e v

In case of goods exported outside India export to Nepal or Bhutan, without payment of -
duty.

Sifr SeaTeT N SeUTR Yo B PTAE @ oy O YL Bide A @Y TS § SR VW Ay S 39 URT G4
fron @ qufde  ongdw, ol & gRT wIRG @ WY W A1 4e ¥ food R (H.2) 1998 €T 109 ERT
frgem fg o &

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

BT SeeT Yo (i) FraEmae, 2001 & w9 @ sfria fafsfie wom wen gy-s # 91w F,
g emw & uhr e T REte ¥ O A @ AR oy 9 enfie ey B &1 iRl @ e
SR e frar ST AIRY | SUS W Wi 8. Bl gereiy $ ofwia owr 35—% H FuiRa B @ e
® |gd D WA SIR—6 A B Gfa Al B =R |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

R oTeT & 1Y el WorT Yod U6 @Rg GO a1 SOY BF & dl WO 200/ — W Y B WY
3R et Wer X T og § Sarel & dl 1000/~ @ Wi YA Bl WY |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

W Yo, DY SWET Fod T WAy diena =aranfereyer & afer adre—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

BET SeAre Yo IR, 1044 P URT 3541 /358 B Fieta—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

SHRRed IREE 2 (1) @ F 90 SFER B aretrar @1 i, enfiel & AFer # W gob, HHIA
SeqTa Yo T e} erdrely =t (Re) @ aitew e e, sEAemErs 7 $i-20, 7
Y=o gIRued FHEvS, HEll TR, JFHMIE—380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.




O

(3)

(9)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

S 59 e # BF ol Al F G A ¥ A UL A Ae¥ B RGBT G Suge
T W BT ST AR 3w qe B B gu N 5 R wd) arl @ w9 @ g wenRely ardich
TITRIBRIT BT Teb AU AT BT ARDR BY U TS fhar o & S

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

AT Yoo AFTEH 1970 o W @ g1 @ Sl fiRa Ry srR S emyew W
Tl e FIRART Pt widerd & amewr # & udd B Ue 9 W w650 TR BT R Yo
feee T BT ARy |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-] item
of the court fee Act, 1975 as amended.

§ SR R Al @1 P B At fret @ el ) s orefia fear St & S ¥ g,
DI ST Yob Td Aarey el =araniewer (St frm, 1082 ¥ AR ¥ '

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

WA Yo, DT SR Yo W QAR diely =it (Rie), & iy adel & Amer 9
Fcied AT (Demand) TG &5 (Penalty) HT 10% Y& SFAT T T § | g, 3ifRIemaisy I8 14T 10
FEFTIT 3 I((Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) '

FHeaId 3cUIG e 3T AaT &Y & JHaaTd, A gl "&He ST Bl ART"(Duty Demanded) -
(i) (Section) @3 11D & Tgd feiRa Uiy
(i) o 9T Y3 e S af;
(i) e wiEe @uH & Bgq 6 F aga T ufn,

= AT I3 TAT ‘ot arfier I wgel O 1o Ay erenn o, ardher wiee ae & fare qd e e R ¥

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken:;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

TEH A F 9l srier WA & qoAR T oF AT Yo AT qUs R @ A AT e aw yewm &
10% geramar wX 3iiv STt Faer gus RaRa o av qus & 10% spramr W A o wwet

o Har,

In view of above, an appeal against this order shall lie before the Tribgrﬁ?l enipa\ym ant of
10% of the duty demanded where duty or duty and penalty are in disp {§ (E)éhaal ’;m‘\?f_j(,\ere

penalty alone is in dispute.”

A )
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ORDER-IN-APPEAL

M/s Navdurga Roadlines, Shop No.22, Ojas Complex, P.No.69, Sector
9-C, N.H.Road, Gandhidham (Kutch) [for short-" appellant”] has filed this
appeal against Order-in-Original No.13/CE-1/Ahmd/JC/KP/2018 dated 18.09.2018
[for short-“impugned order”] passed by the Joint Commissioner of CGST,
Ahmedabad South [for short-"adjudicating authority”].

2. Briefly stated, based on an information that M/s Harshlaxmi Chemisolve,
Satellite, Ahmedabad [ for short-* M/s Harshlaxmi”], a dealer of various types of
imported as well as indigenous organic chemicals has indulged in selling of
excisable goods without bill to different buyers and for transportation of said goods,
they indulged the appeliant and M/s Mohit Bulk Carriers/Triveni Roadlines,
Gandhidham, the officers of the Directorate General of Central Excise Intelligence,
Zonal Unit, Ahmedabad [for short-DGCEI] has carried out searches at the premises
of M/s Harshlaxmi on 10/16.09.2014, M/s Mohit Bulk Carries and the appellant.
Further detailed investigation revealed that M/s Harshlaxmi have sold Goods to
manufacturers and traders under Cenvatable Invoices and non-Cenvatable invoices
for local purchase as well as for imported goods; that M/s Harshlaxmi has issued
various invoices only on paper, but actually the corresponding goods have not been
supplied under the invoices issued. M/s Harshlaxmi was issuing various invoices
without physically supplying the corresponding goods to M/s Yash Chemex Inc,
Vatva, Ahmedabad [for short-M/s Yash] and M/s Yash has fraudulently availed
CENVZT credit on the basis of invoices issued by Harshlaxmi. After completion of
investigation, a show cause notice dated 24.10.2016 was issued to M/s Yash for
recovery of CENVAT credit amounting to Rs.1,02,99,643/- with interest, wrongly
availed on the goods totally valued to Rs.8,55,85,101/- which were actually not
received by them during the period of December 2011 to July 2014. The said notice
also proposes for imposition of penalty on M/s Yash under [i] Rule 15(2) of
CENVAT credit Rules, 2004 (CER) read with Section 11 AC of Central Excnse Act,
1944 (CEA); under Rule 26 (1) of Central Excise Rules, 2002; and [ii] lmposﬂ:lon of
penalty on M/s Harshlaxmi under Rule 26(2) of CER and [iii] imposition of
penalty on the appellant under Rule 26(1) of CER. The adjudicating authority,
vide impugned order has confirmed the recovery of Cenvat Credit with interest and
imposed penalty of Rs.1,02,99,643/- under Rule 15(2) of CER read with Section 11
AC of CEA and Rs.1,02,99,643- under Rule 26(1) of CER on M/s Yash;
Rs.1,02,99,643/- on M/s Harshlaxmi under Rule 26(2) and Rs.1,02,99,643/- on

the appellant under Rule 26(1) of CER.

3. Feeling aggrieved with the imposition of penalty th%appellant has filed

this appeal on the following averment:
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o The entire investigation had been done on the basis of evidences which itself
created doubt and the authenticity and wés based on assumptions and
presumptions, however, the adjudicating authority has failed to appreciate
the submissions and imposed penalty. "

« Provisions of Rule 26(1) of CER cannot be made applicable to the appellant in
case of related to supply of invoices without goods as the appellant will never
be aware as to what the dealer is doing in this normal course of business,
especially the investigation has miserably failed in alleging the role of the
appellant as a part of alleged modus operandi. R ‘

o The investigations or the manufacture or the dealer have nowhere stated
that the appellant had been a part of the modus operant and in absence of
any allegation, the charges of malafide intention does not get substantiated.

e It is a prevalent practice in transportation business that the goods are
delivered to a place where consignee and buyer are two different parties and
in such cases the transporter will have to issue two LRs updn insist of
consignor; that in both the LRs they have mentioned M/s Harshlaxmi.

e It is settled law that where the duty has been demanded for wrong availment
of CENVAT credit on the basis of invoices without receipt of corresponding
goods, the penalty cannot be imposed on transporter in such cases. They

relied on various case laws.

4, Personal hearing in the matter was held on 07.03.2018. Shri Anil Gidwani,
Tax Consultant appeared for the same and reiterated the grounds of appeal. He
further submitted that in the main appeal filed by M/s Yash, penalty on dealer was
reduced; that in other case, the Commissioner (Appeals) Vadodara has dropped

penalty on transporter.

5. I have carefully gone the facts of the case and submissions made by the
appellant in the appeal memorandum as well as during the course of personal
hearing. The issue to be decided in the matter is as to whether the appellant is
liable to imposition of penalty under Rule 26(1) of CER being a transporter of the
goods which alleged never transported to M/s Yash as made out in the impugned

order.

6. I find that the issue involved in the impugned order with relating to
fraudulently availment of Cenvat credit amounting to Rs.1,02,99 643/ by M/s Yash
and imposition of penalty on them under Rule 15(2) ) of CER read with Section
11AC of CEA, imposition of penalty under Rule 26(1) CER and imposition of penalty
under Rule 26 (2) of CER on M/s Harshlaxmi has already been decided by me vide
OIA No. AHM-EXCUS-001-APP-137-138/18-19 dated 21.12.2018I. Vide the said
OIA, I confirmed all the allegations of frauduler%gy@—?v}?(g?d Cenvat credit by M/s

chTRAL

Yash, imposition of penalty under Rule 15(2) o %@h ?d eth Section 11AC of CEA
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and imposition of penalty of Rs.7,50,000/- instead of Rs.1,02,99,643/- on M/s
Harshlaxmi under Rule 26(2) of CER.

7. The appellant has mainly argued upon the fact that once the case of the
department was relating to the fraudulent availment of the Cenvat credit by M/s
Yash based oan the allegedly fake invoices issued by the dealer with physically
receiving the impugned goods described in those invoices, then how come the role
of the appellant is coming into the picture. The said argument does not have any
merit, looking into the apt of the case. The investigation by the DGCEI clearly
revealed that the appellant has acted in connivance and as per the direction of M/s
Harshlaxmi; that they have issue two LRs for the same consignment knowingly
under direction and supervision of M/s Harshlaxmi only. Further, Sshri Hitesh
Thakkar, Prop. Of the appellant has confirmed truthfulness of records recovered
from their premises and admitted to the facts that they issued two parallel LRs of
the same serial number, one for movement of goods physically transported to
Delhi, Kundali, Panipat etc and the other as a per transaction TO Ahmedabad etc.
Thus, the appellant was well aware of the modus operandi. Therefore, the
argument that it is a prevalent practice in transportation business that the goods
are delivered to a place where consignee and buyer are two different parties and in
such cases the transporter will have to issue two LRs upon insist of cons}gnor is not

convincing, not acceptable and does not have any merits.

9. I find that the act of the appellant in connivance and as per direction of M/s
Harshlaxmi so as to enable M/s Yash to avail Cenvat credit wrongly, imposition of
penalty also does not suffer from any illegality, particularly, in view of the
systematic manner in which the fraud was committed. Further, I find that the
personal penalty on transporter has been upheld by the Hon’ble High Court of P & H
" in case of CCE, Ludhiana V/s Deepak Roadways [2010 (254) ELT 26]. The Hon'ble
Court has held that “Transporter helped dealers to raise bogus/fake modvatable
documents in order to fraudulently help the buyers to avail credit -'Goods not
transported but fake G.R.s issued - Tribunal set aside penalty imposed ’under Rule
209A of erstwhile Central Excise Rules, 1944 as transporter neither acquired
possession nor dealt with excisable goods in any manner with knowledge that

goods liable for confiscation - Tribunal’s finding erroneous ™.

10. I find that the adjudicating authority has imposed penalty of
Rs.1,02,99,643/- on the appellant i.e equal to the Cenvat credit wrongly availed by
M/s Yash which is on very higher side. Being a transporter of goods, the penalty
imposed on the appellant appears to be very high and harsh. Further, I find that
vide OIA dated 31.12.2018 supra, while deciding the instant issue in respect of M/s
Yash and M/s Harshlaxmi, penalty was reduced to Rs.7,50,000/- on M/s Harshlaxmi
from Rs.1,02,99,643/-. Therefore, applying the 9@1 am inclined to reduce

(<4
o

the penalty on appellant to Rs. 7,50,000/- un gr}RuleEB 3

3
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11. In view of above, I partially allow the appeal by reducing the penalty
imposed. The appeal stands disposed of accordingly. f

A
(SHI D)

TG (SUTe)
Date : .03.2019

Attested

(Mohanan%\%/“?

Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D
To

M/s Navdurga Roadlines,
Shop No.22, Ojas Complex, P.No.69, Sector 9-C,
N.H.Road, Gandhidham (Kutch)

Copy to:-

The Chief Commissioner, CGST, Ahmedabad Zone .

The Principal Commissioner, CGST, Ahmedabad South

The Joint Commissioner, CGST, Ahmedabad South.

The Dy/Asstt. Commissioner, CGST,Ddivn III/VII, Ahmedabad South
The Assistant Commissioner, System-Ahmedabad North.

,\/6’ Guard File.

7. P.A. File.
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