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al{ anf za or#tamer arils 3rgra aar ? at ae gr or?t uf zqenfenf fa aag Tg er 3rf@rant at
3r4)ea zn grtervr slaa rgdaar?t .

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

a7rdalhr gTlrvr 3r)ea
Revision application to Government of India :

(1) tu saa grca rf@,fz, 4g94 t arr 3ra ag gmil a qla nr t u-arr um ug
a iafa gnterv am±a 3ft fra,a al, fr +iarc, Tua Rm, a)ft #if#a, Ra laa, ir mrf, { Rec#t
: 110001 at alt mt afeqj
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zuf +r #t If mm i ra #t zrf arr fhat quern zu arrarrza fat quern zw
rwgrIm a ura gg mf j, <TT fcom~ <TT ~ .'i 'cfIB cffi" fcITTfr ~ .'i <TT fa8t quernst mrG #6 ,ha a
hr gs{ st1
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

f? zrc prpr fag Raa a as (ur u qzr al) Rafa fhu Tf<TT llIB 6T I
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(i) na # ars fa#t l; zu r?gr A<1fRla lCflc1 tJ"'< m lCflc1 ct f21Al-lf01 i u#)r zyca a ma q Gura »

zyea a Rade m i itqaare fa4 ;n q?gr fufRa ?1 •

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(7T) zrf? zre mlgt fag far rd # are (hara at ¥Fl cITT) frmm fcnm 11m lCflc1 "ITT I

{c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if Gara #t nzr yen :fRlR fg it sq hf mru 6 { i 3/ ha sr?gr uit gr err "C[cr
frn:r:r ct~ ~- ~ct &RT -qymr err~ tJ"'< m me:- B fat rffrm (i.2) 1998 'cfRT 109 &RT
fga fag ·Tg it

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

alanr zgea (3r8a) Rzrma«at, 2001 ct frn:r:r 9 ct &c'fTffi FclAFcfcc m ~ ~-8 ~ zj >lfcrm ~­
)fa am?r qR om? hf faa l=ITTi ct 'lflm ~-~ "C[cr ~~~ zj-zj >lfcrm ct "ffi2:f
fr 3m4aa fhau uar a1Reg 1 Ur +Trmf ~- cpT jM~Tl ~ ct 3WIB 'cfRT 35-~ ~ f1mffir tBl" ct :fTdFf
ct ~ cfi W2:f ir3TR-6 near 6t uR ft sh afegt

0(1)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

~~cfi "ffi2:f iJffiT ~ ~ ~ C1"ruf ffl m \N-ffi cpl=f "ITT ill ffl 200/- #) q1art #l Garg

3it ugi vicarmya ala vnr zt a 1ooo/-- 6l 6h par #t Ggy

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more Q
than Rupees One Lac.

vtn zyc, #€r snraa zyc qi arm anal#tu =nznf@raw uR 3rat:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€t sad zycn 3#fer4, 1944 #] arr 35-~/35-~ ct &c'f<@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

safra qRb 2 («)a aa; arr rarar at sr@ta, ar4 # ii wt zyca, #a
Gira yea vi ara rat4 zrznf@la (Rrec) #t 4fa &flu fl8at, 7snarl i it-20, q
~ 8JRclcc1 cf51-tJJ'3°-s, 'tfElTOTT ".-Jl"R, ~8l-lcll€1Icl-38oo1s

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule a· of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf zrmgas{ ea arr?vii arwar st ? t u@ta sitar a fa #ha a yrar sqfa
ir fau urr a1fez gr r a gy f fui fc;rm i:rcfr cITTlTaa ft zrenferf ar9tr
nznf@rawr al ya 3r#la znr €ha val al va 3mdaa f#a \JJTcff '& I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

(4) zarnru yen 3rf@fr 4g7o qr vizier at~-1 k aiafa feufR fag3r ar 3lea zu
Te mr qenRenf fufu f@antsm?gr re)a l a sf u 6.6.so ha a urn1azu zyc
feas car sr a1fegt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) <a sit iif@ra mcii t firu aa a frrwrr cBT (3fR fr UJR 3TTclfferc:r fcn<:rr urar ?& vi1 flt zycn,
~'3tll I c;,-1 ~ t:;cf i-rcrTcITT' 3rcfrc;fm~ (cb I uffa@e)) [rm, 1982 if f.:ri8=r t I ·

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) ffl ~, ~ \:ltll I cl'i ~ t:;cr i-rcrTcITT' 3r4h4tr =nuf@rawr (fre), ,f sr#hit#a
a4cr aiar (Demand) gj is (Penalty) cnT 10% ra sir air 3#far 1zri, 3if@0sac ramr 1o,
'i:RT$~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hc£tr3n lea3itharaa3iaa, gnf@ ztam "a4cr# 3ia"(Duty Demanded) ­.:,

(i) (Section)m 11D ~~falmfu:r'{ITT)";
(ii) fB~:rPTC'@~~ cl=;)- '{ITT)";

(iii) dzhsfzfr±ii afa6 haaer turf@r.

> Tqasar'if@aart' iirz qa smr #r a«car i, 3r#tr' arRr ah #far scarfr arnrk.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

szr 3mer a if gr4l flaw # arqr szi era 3rrar rea zr avg fa1fa ITT at ajar far av grea a
.:, .:, .:,

10% m@To=r 1:f"{ 3ITT" ~~ c;us Rtc11R;a tn" ~ c;us cl>' 10% m@To=r 1:f"{ Efi'r '51T ~ ~I.:, .:,

itaIn view of above, an appeal against this order shall lie befo~e th_e Tril~}fF)~0'.i:l~R§!.X,$~- nt of
10% of the duty demanded where duty or duty and penalty are in d1sp (er,,--r ,p~t\~h~, ere
penalty alone is in dispute." ; eY: » i
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F No.V2(32)167/Ahd-South/2018-19

ORDER-IN-APPEAL

M/s Navdurga Roadlines, Shop No.22, 0jas Complex, P.No.69, Sector

9-C, N.H.Road, Gandhidham (Kutch) [for short-" appellant"] has filed this

appeal against Order-in-Original No.13/CE-1/Ahmd/JC/KP/2018 dated 18.09.2018

[for short-"impugned order"] passed by the Joint Commissioner of CGST,

Ahmedabad South [for short-"adjudicating authority"].

0

'
various invoices only on paper, but actually the corresponding goods have not been

supplied under the invoices issued. M/s Harshlaxmi was issuing various invoices

without physically supplying the corresponding goods to M/s Yash Chemex Inc,

Vatva, Ahmedabad [for short-M/s Yash] and M/s Yash has fraudulently availed

CENVZT credit on the basis of invoices issued by Harshlaxmi. After completion of

investigation, a show cause notice dated 24.10.2016 was issued to M/s Yash for

recovery of CENVAT credit amounting to Rs.1,02,99,643/- with interest, wrongly

availed on the goods totally valued to Rs.8,55,85,101/- which were actually not

received by them during the period of December 2011 to July 2014. The said notice 0
also proposes for imposition of penalty on M/s Yash under [i] Rule 15(2) of

CENVAT credit Rules, 2004 (CER) read with Section 11 AC of Central Excise Act,,.

2. Briefly stated, based on an information that M/s Harshlaxrni Chemisolve,

Satellite, Ahmedabad [ for short-" M/s Harshlaxmi"], a dealer of various types of

imported as well as indigenous organic chemicals has indulged in selling of

excisable goods without bill to different buyers and for transportation of said goods,

they indulged the appellant and M/s Mohit Bulk Carriers/Triveni Roadlines,

Gandhidham, the officers of the Directorate General of Central Excise Intelligence,

Zonal Unit, Ahmedabad [for short-DGCEI] has carried out searches at the premises

of M/s Harshlaxmi on 10/16.09.2014, M/s Mohit Bulk Carries and the appellant.

Further detailed investigation revealed that M/s Harshlaxmi have sold Goods to

manufacturers and traders under Cenvatable Invoices and non-Cenvatable invoices

for local purchase as well as for imported goods; that M/s Harshlaxmi has issued

1944 (CEA); under Rule 26 (1) of Central Excise Rules, 2002; and [ii] imposition of

penalty on M/s Harshlaxmi under Rule 26(2) of CER and [iii] imposition of
penalty on the appellant under Rule 26(1) of CER. The adjudicating authority,

vide impugned order has confirmed the recovery of Cenvat Credit with interest and

imposed penalty of Rs.1,02,99,643/- under Rule 15(2) of CER read with Section 11

AC of CEA and Rs.1,02,99,643- under Rule 26(1) of CER on M/s Yash;

Rs.1,02,99,643/- on M/s Harshlaxmi under Rule 26(2) and Rs.1,02,99,643/- on

the appellant under Rule 26(1) of CER.

3. Feeling aggrieved with the imposition of penalty th- llant has filed,a+
this appeal on the following averment: ◊'i): ,.,"'R•}r ,;- ..±:t' ±. ·»l $g

\, • +- •
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• The entire investigation had been done on the basis of evidences which itself

created doubt and the authenticity and was based on assumptions and

presumptions, however, the adjudicating authority has failed to appreciate

the submissions and imposed penalty.

• Provisions of Rule 26(1) of CER cannot be made applicable to the appellant in

case of related to supply of invoices without goods as the appellant will never

be aware as to what the dealer is doing in this normal course of business,

especially the investigation has miserably failed in alleging the role of the

appellant as a part of alleged modus operandi.

• The investigations or the manufacture or the dealer have nowhere stated

that the appellant had been a part of the modus operant and in absence of

any allegation, the charges of malafide intention does not get substantiated.

• It is a prevalent practice in transportation business that the goods are

delivered to a place where consignee and buyer are two different parties and

in such cases the transporter will have to issue two LRs upon insist of

consignor; that in both the LRs they have mentioned M/s Harshlaxmi.

• It is settled law that where the duty has been demanded for wrong availment

of CENVAT credit on the basis of invoices without receipt of corresponding

goods, the penalty cannot be imposed on transporter in such cases. They

relied on various case laws.

4. Personal hearing in the matter was held on 07.03.2018. Shri Anil Gidwani,

Tax Consultant appeared for the same and reiterated the grounds of appeal. He

further submitted that in the main appeal filed by M/s Yash, penalty on dealer was

reduced; that in other case, the Commissioner (Appeals) Vadodara has dropped

0 penalty on transporter.

5. I have carefully gone the facts of the case and submissions made by the

appellant in the appeal memorandum as well as during the course of personal

hearing. The issue to be decided in the matter is as to whether the appellant is

liable to imposition of penalty under Rule 26(1) of CER being a transporter of the

goods which alleged never transported to M/s Yash as made out in the impugned

order.

6. I find that the issue involved in the impugned order with relating to

fraudulently availment of Cenvat credit amounting to Rs.1,02,99,643/- by M/s Yash

and imposition of penalty on them under Rule 15(2) ) of CER read with Section

11AC of CEA, imposition of penalty under Rule 26(1) CER and imposition of penalty

under Rule 26 (2) of CER on M/s Harshlaxmi has already been decided by me vide

OIA No. AHM-EXCUS-001-APP-137-138/18-19 dated 21.12.2018!. Vide the said

OIA, I confirmed all the allegations of fraudule 'aa'ed Cenvat credit by M/s

Yash, imposition of penalty under Rule 15(2) o < ftp section 11AC of CEAre :
-T: y •° ·e
o =?
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and imposition of penalty of Rs.7,50,000/- instead of Rs.1,02,99,643/- on M/s

Harshlaxmi under Rule 26(2) of CER.

7. The appellant has mainly argued upon the fact that once the case of the

department was relating to the fraudulent availment of the Cenvat credit by M/s

Yash based oan the allegedly fake invoices issued by the dealer with physically

receiving the impugned goods described in those invoices, then how come the role

of the appellant is coming into the picture. The said argument does not have any

merit, looking into the apt of the case. The investigation by the DGCEI clearly

revealed that the appellant has acted in connivance and as per the direction of M/s

Harshlaxmi; that they have issue two LRs for the same consignment knowingly

under direction and supervision of M/s Harshlaxmi only. Further, Sshri Hitesh

Thakkar, Prop. Of the appellant has confirmed truthfulness of records recovered

from their premises and admitted to the facts that they issued two parallel LRs of

the same serial number, one for movement of goods physically transported to

Delhi, Kundali, Panipat etc and the other as a per transaction TO Ahmedabad etc.

Thus, the appellant was well aware of the modus operandi. Therefore, the

argument that it is a prevalent practice in transportation business that the goods

are delivered to a place where consignee and buyer are two different parties and in

such cases the transporter will have to issue two LRs upon insist of consignor is not

convincing, not acceptable and does not have any merits.

0

9. I find that the act of the appellant in connivance and as per direction of M/s

Harshlaxmi so as to enable M/s Yash to avail Cenvat credit wrongly, imposition of

penalty also does not suffer from any illegality, particularly, in view of the

systematic manner in which the fraud was committed. Further, I find that the

personal penalty on transporter has been upheld by the Hon'ble High Court of P & H

in case of CCE, Ludhiana V/s Deepak Roadways [2010 (254) ELT 26]. The Hon'ble O
Court has held that "Transporter helped dealers to raise bogus/fake modvatable

documents in order to fraudulently help the buyers to avail credit - Goods not
•.•

transported but fake G.R.s issued - Tribunal set aside penalty imposed under Rule

209A of erstwhile Central Excise Rules, 1944 as transporter neither acquired

possession nor dealt with excisable goods in any manner with knowledge that

goods liable for confiscation - Tribunal's finding erroneous ",

10. I find that the adjudicating authority has imposed penalty of

Rs.1,02,99,643/- on the appellant i.e equal to the Cenvat credit wrongly availed by

M/s Yash which is on very higher side. Being a transporter of goods, the penalty

imposed on the appellant appears to be very high and harsh. Further, I find that

vide OIA dated 31.12.2018 supra, while deciding the instant issue in respect of M/s

Yash and M/s Harshlaxmi, penalty was reduced to Rs. 7,50,000/- on M/s Harshlaxmi

from Rs.1,02,99,643/-. Therefore, applying the ~~=~m inclined to reduce

the penalty on appellant to Rs. 7,50,000/- undpie25@ CER.
. ~IS t-~1·~~'_,)J. -:': :.....-% & "gr , .-·) .z/

~"- ..:~..,#-·. 3 c>> +sS"+0 6 •
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11. In view of above, I partially allow the appeal by reducing the penalty
imposed. The appeal stands disposed of accordingly.

< '[l-{5('1/
(;)

(cs#r is)
oga (srfer)

Date : .03.2019
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Attested
12I·q1,a(MohananVV:<i) 0 I /

Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D
To
M/s Navdurga Roadlines,
Shop No.22, Ojas Complex, P.No.69, Sector 9-C,
N.H.Road, Gandhidham (Kutch)

Copy to:-

1. The Chief Commissioner, CGST, Ahmedabad Zone .
2. The Principal Commissioner, CGST, Ahmedabad South
3. The Joint Commissioner, CGST, Ahmedabad South.
4. The Dy/Asstt. Commissioner, CGST,Ddivn III/VII, Ahmedabad South
5. The Assistant Commissioner, System-Ahmedabad North.

6. Guard File.
7. P.A. File.
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